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21 August 2015 
 
 
Committee Secretary 
Joint Parliamentary Committee on Corporations and Financial Services 
PO Box 6100 
Parliament House 
Canberra, ACT 2600 

By Email: corporations.joint@aph.gov.au  
 
Dear Sirs or Mesdames,  
 
Parliamentary Joint Committee on Corporations and Financial Services  

Inquiry into impairment of customer loans 

Consumer Credit Legal Service (WA) Inc. (CCLSWA) is pleased to provide this 

submission to the Parliamentary Joint Committee on Corporations and Financial 

Services inquiry into the impairment of customer loans. This submission is made to 

address the conduct of Financial Service Providers (FSPs) in relation to high-risk loans, 

genuine default events and the forced sale of property. 

 

1. About CCLSWA 

CCLSWA is a not-for-profit community legal centre based in the Perth metropolitan area. 

We provide legal advice to, and advocacy on behalf of, consumers on consumer credit 

issues and Australian Consumer Law related problems. CCLSWA operates a telephone 

advice line service, which allows consumers to request legal advice and information.  

CCLSWA also provides:  

 Assistance for financial counsellors and other consumer advocates who work 

closely with disadvantaged and low-income individuals for the resolution of their 

credit and debt related problems; 

 

mailto:corporations.joint@aph.gov.au
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 Community education programmes relating to credit and debt issues and the 

Australian Consumer Law;  

 

 Financial literacy programmes to high school students and selected groups within 

the community; and 

 

 Contributions to relevant policy and law reform initiatives. 

In providing these services CCLSWA aims to create awareness, knowledge and 

understanding of consumer issues related to banking and financial institutions, and the 

Australian Consumer Law. We seek to assist the Western Australian community with 

developing just and fair relationships with banks and financial institutions. We also aim 

to advance public interest and awareness through participating in community legal 

education and policy and law reform.   

2. Summary 

CCLSWA welcomes this opportunity to highlight a number of key areas of misconduct of 

FSPs. These instances of misconduct are worryingly common among consumers who 

seek advice from our centre. These instances may be indicative of common issues 

affecting consumers throughout  Australia. Our submission will address the following 

parts of this inquiry’s Terms of Reference: 

“1(f). extent to which borrowers are given an opportunity to rectify any genuine 

default event and time period typically provided for them to do so;  

2(b). The effect of the forced sale of property in depressed market conditions and 

drought;  

2(c). comparisons between valuations and sale price; and 

2(e). any related matters” 

 

CCLSWA is not funded to give legal advice to business owners. We therefore refrain 

from directly addressing the issues of loan impairment, constructive default and 

insolvency practitioners as they invariably or more usually affect businesses instead of 
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consumers. 

 

3. Conduct of financial service providers with respect to consumer loans 

 

3.1 Opportunity to remedy a genuine default event 

CCLSWA provides legal advice and advocacy to consumers who have entered into, or 

proposed to enter into a credit contract for personal or investment purposes1. It is well 

accepted that the maintenance and growth of people’s standard of living is heavily 

reliant upon the constant provision of credit to consumers2. In the last decade, the value 

of household finance commitments has doubled to reach a total of $32.1 Billion3. In the 

current financial environment, fair and equitable practices for assisting individuals that 

are experiencing financial hardship is of utmost importance.  

CCLSWA gives advice on loan default and financial hardship, which are governed by 

relevant provisions of the National Credit Code4. More generally, FSPs have 

comprehensive obligations to assist consumers in financial difficulty in accordance with 

good industry practice5 and the guidelines set out in section 28 of the Code of Banking 

Practice6.  

The present law and industry practice, while providing an effective mechanism for 

ordinary consumers to receive financial assistance, often has a marginal benefit to 

consumers with some disadvantage. CCLSWA regularly receives calls from consumers 

who have a mental illness, are receiving a pension, or experience language difficulties. 

Consumers above the age of 70, and those with a limited English speaking proficiency 

often find it extremely difficult maintaining the constant communication required by FSPs 

in order to receive financial assistance. In particular, FSPs will often request specified 

documents7 and attempt regular communication, which can contribute to anxiety and 

                                                
1
 s 5 National Credit Code, Schedule 1, National Consumer Credit Protection Act 2009 (Cth). 

2
 Australian Social Trends, March Quarter 2012, Australian Bureau of Statistics: 

http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/4102.0Main+Features10March+Quarter+2012  
3
http://www.abs.gov.au/AUSSTATS/abs@.nsf/allprimarymainfeatures/8D6D3B4DAABC8E0ACA2570B30

0759FB8?opendocument; http://www.abs.gov.au/ausstats/abs@.nsf/mf/5671.0.  
4
 Schedule 1, National Consumer Credit Protection Act 2009 (Cth). 

5
 The FOS Approach – Financial Difficulty Series (Document 1) Version1 – April 2013. 

6
 s 28 Code of Banking Practice.  

7
 S72(2) National Credit Code, Schedule 1, National Consumer Credit Protection Act 2009 (Cth) 

http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/4102.0Main+Features10March+Quarter+2012
http://www.abs.gov.au/AUSSTATS/abs@.nsf/allprimarymainfeatures/8D6D3B4DAABC8E0ACA2570B300759FB8?opendocument
http://www.abs.gov.au/AUSSTATS/abs@.nsf/allprimarymainfeatures/8D6D3B4DAABC8E0ACA2570B300759FB8?opendocument
http://www.abs.gov.au/ausstats/abs@.nsf/mf/5671.0
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stress in consumers who have difficulty communicating or have a mental illness8. This 

greatly limits the ability of these consumers to maintain the requisite level of 

communication with FSPs in order to be approved for a variation to their credit contract.  

People with mental illness are particularly vulnerable to financial hardship due in part to 

the fact that they often rely on a limited Centrelink income, and are faced with additional 

expenses for medication9. Additionally, it is important to note that credit and debt 

problems can be both a cause and consequence of mental illness10. The impact of 

financial hardship on these consumers can be crippling and can induce far more serious 

health consequences. CCLSWA regularly receives calls from consumers who find that 

the process of negotiating with FSPs is stressful and time consuming. The impact of 

these communications with FSPs and constant demands of “full and final payment” on 

consumers with a mental disability can be devastating. CCLSWA strongly believes that 

the present industry practice for dealing with financial difficulty often has a limited benefit 

to those not able to maintain the communication required by FSPs.  

 

3.1.1 Funding cuts to financial counsellors 

Services provided by financial counsellors in rural and metropolitan suburbs around 

Australia provide expert knowledge, advice and support to people in debt. They are able 

to work in a personal capacity with consumers to reduce the stress and anxiety 

associated with debt11. CCLSWA has regularly referred consumers with mental illness 

and language difficulties to financial counselling services in Western Australia, with 

excellent outcomes. However, as a result of the recent State Government funding cuts 

to financial counselling services in June 2015, all state-funded financial counselling 

services are expected to be quite drastically reduced or cease by 30 September 201512. 

Financial counsellors provide a much needed and highly demanded service to 

consumers in financial difficulty, and particularly those suffering from mental illnesses 

                                                
8
 Good Shepherd Youth & Family Services, ‘Mental Illness and Debt – Information for Mental Health 

Professionals’ ( September 2010), p 1-2 
http://www.goodshepvic.org.au/Assets/Files/Mental_Illness_Debt_-
_Information_for_Mental_Health_Professionals.pdf.    
9
 Ibid. 

10
 Ibid. 

11
 Ibid. 

12
 http://www.financialcounsellingaustralia.org.au/Corporate/News/WA-Government-Urged-to-Reverse-

Decision-to-Close-F. At the time of writing, there are current discussions among stakeholders regarding 
the modified funding model for Perth metropolitan financial counseling services. 

http://www.goodshepvic.org.au/Assets/Files/Mental_Illness_Debt_-_Information_for_Mental_Health_Professionals.pdf
http://www.goodshepvic.org.au/Assets/Files/Mental_Illness_Debt_-_Information_for_Mental_Health_Professionals.pdf
http://www.financialcounsellingaustralia.org.au/Corporate/News/WA-Government-Urged-to-Reverse-Decision-to-Close-F
http://www.financialcounsellingaustralia.org.au/Corporate/News/WA-Government-Urged-to-Reverse-Decision-to-Close-F
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and other disabilities. CCLSWA opposes these funding cuts, due to the adverse impact 

that a lack of financial counselling and support will cause to vulnerable and 

disadvantaged consumers in Western Australia.  

 

3.2 Irresponsible Loan to Value Ratios for consumer loans 

CCLSWA routinely advises consumers that experience financial hardship due to 

irresponsible lending practices by FSPs. These practices are regulated by the 

Responsible Lending Obligations, contained in Chapter 3 of the National Consumer 

Credit Protection Act 2009 (Cth). Good industry practice requires that an FSP exercises 

the care and skill of a diligent and prudent banker before approving or increasing an 

existing, credit facility13. An understated practice of FSPs, and one that is rarely 

addressed in the context of the above requirements is the approval of loans with high 

loan to value ratio’s. 

The Loan to Value Ratio (LVR) is a representation of the value of a loan as a proportion 

of the value of the secured property. Although the LVR is not used as a mechanism to 

default consumer loans, it is a very strong indicator of the risk of a consumer loan. It is 

generally understood that a LVR above 80% indicates a high-risk loan14. A chief concern 

that CCLSWA has is that consumers will readily accept loans with unnecessarily high 

LVRs, while being unaware of the inordinate level of risk associated with loans of that 

nature.  Our experience is that FSPs do not actively inform consumers of the risks 

associated with loans with LVRs above 80%.  

A high LVR effectively means that the consumer is purchasing a home or investment 

property without paying a deposit, and retaining little to no equity. A lack of equity 

presents both short-term and long-term problems. In the short term, a lack of equity will 

often result in higher initial interest rates on the home loan, making it far more difficult for 

the consumer to make repayments. The long-term risks are far more pronounced. If a 

consumer is not in a very strong position to service a high-risk loan, they are far more 

susceptible to fall into a pattern of default if they encounter temporary financial difficulty. 

The consequence of these difficulties will often lead to repossession and forced sale of 

property for less than market value. Ultimately, the high LVR and lack of equity in the 

                                                
13

 s 27.1 Code of Banking Practice. 
14

 http://www.mortgagechoice.com.au/home-loans/calculators/lvr-calculator.aspx.  

http://www.mortgagechoice.com.au/home-loans/calculators/lvr-calculator.aspx
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property often results in the consumer being liable for a significant shortfall debt after the 

mortgagee sale process is complete.   

CCLSWA acknowledges that limiting the maximum LVR of consumer loans to 80% 

would be impractical. Many consumers, particularly first homebuyers have great difficulty 

providing a 20% deposit. However, CCLSWA stresses that while high LVR loans may 

seem beneficial for consumers, it is consumers - and not the FSPS - who are exposed 

to the substantial risks associated with such loans.  

Case study #115:  

“The applicants had a home loan with an FSP which they used to purchase their home. 

The applicants provided no deposit when purchasing the home. As such, the loan in 

question had a LVR of 100%, and the applicants had no equity contribution in the 

property. The loan was also accompanied by a higher interest rate for the first five years. 

During the loan application process, the FSP took the required steps in order to verify 

the applicants’ income through relying on payslips, employment confirmation, and PAYG 

summaries. The applicants alleged that the FSP did not act as a prudent and 

responsible lender when it approved the loan.  

Note: The recommendation by the Financial Ombudsman Service (FOS) concluded that 

the loan application should not have been approved. The lack of an equity contribution 

and higher interest rate means that the FSP should have required a very strong 

servicing position to guard against any financial demands.  

The above situation illustrates the fundamental flaw with approving loans with high 

LVRs. These loans will often require that the borrower pay a higher initial interest rate, in 

addition to lenders’ mortgage insurance and other premiums. This higher cost of 

borrowing, coupled with a lack of equity means that the borrower is highly susceptible to 

financial difficulty unless they have a very strong ability to repay their loan. In the case 

study above, the FSP did assess the consumer to be in a strong servicing position. 

However, due to unforseen circumstances, and the high loan repayments, the consumer 

experienced financial difficulty and became unable to meet the repayment obligations on 

their home loan. 

 

                                                
15

 FOS Case Number: 304052 https://forms.fos.org.au/DapWeb/CaseFiles/FOSSIC/304052.pdf.  

https://forms.fos.org.au/DapWeb/CaseFiles/FOSSIC/304052.pdf
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3.2.1 Lenders’ mortgage insurance 

In addition to higher interest rates, loans with a LVR above 80% will generally require 

the payment of additional fees in the form of Lenders’ Mortgage Insurance (LMI), and 

other low deposit premiums16. LMI is insurance that protects the lender. It ensures that 

in the lender is insured in the event that the borrower cannot meet loan repayments, and 

a shortfall debt remains after the forced sale of the property17.  

As LMI is generally imposed as a condition on high-risk loan contracts, the benefit of 

high LVR loans rests substantially with the lender. The result of LMI is that the lender 

has very little incentive to inform borrowers of the risks associated with high LVR loans. 

It also provides an incentive to lenders to readily approve high LVR loans, even where 

the borrower has not demonstrated a strong ability to make the required repayments.  

Case study #2 

CCLSWA received a call from a first homebuyer who purchased a home for $200,000 

for his young family. He sought finance with a large FSP and was approved for a loan of 

$200,000. Subsequently, the FSP told the client that he would be required to pay 

Lenders Mortgage Insurance. The client sought advice from CCLSWA as to what 

Lenders Mortgage Insurance was, and whether he would be obligated to pay it.  

This case study illustrates a fundamental deficiency with the current LVR requirements 

of FSPs. It would seem that FSPs too readily approve high-risk home loans to 

consumers, while protecting themselves through LMI and high-risk premiums.  

CCLSWA believes that more stringent obligations should be required of FSPs in order 

discourage the approval of high LVR loans to borrowers who cannot demonstrate a very 

strong ability to pay.  

CCLSWA strongly believes that law reform is required to ensure that FSPs in Australia 

are prevented from approving loans with a LVR of above 100%. We submit that any 

inquiry into the role of the LVR to default customer loans should include revisiting the 

lending obligations of financial service providers with respect to approving high-risk 

loans to consumers. Where a lender intends to offer a loan with a LVR above 80%, the 

                                                
16

 https://www.commbank.com.au/personal/home-loans/low-deposit-premium.html.  
17

 http://www.mortgagechoice.com.au/home-loans/first-home-buyers/lenders-mortgage-insurance.aspx.  

https://www.commbank.com.au/personal/home-loans/low-deposit-premium.html
http://www.mortgagechoice.com.au/home-loans/first-home-buyers/lenders-mortgage-insurance.aspx
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lender must be obligated to take more care, and make more enquiries to ensure that the 

borrower is in a very strong servicing position to make the required repayments.  

CCLSWA also submits that prior to loan approvals, FSPs should be obligated to convey 

to consumers the risks of high LVR loans, and the purpose behind the requirement for 

consumers to pay LMI.  

 

3.3 The mortgagee sale process 

CCLSWA regularly advises clients about the enforcement process, that is, the default, 

hardship and repossession process. We advise the clients of the options available to 

them up until their FSP takes possession of their secured property. CCLSWA often 

advises clients that even if a FSP has enforced a default judgment against them, they 

may continue negotiating with their FSP in order allow them time to sell their property 

themselves. During the enforcement process, a mortgagee in possession is bound to 

adhere to provisions in the Property Law Act 1969 (WA), as well as comply with good 

industry practice.  

While there is no consumer equivalent to section 420A of the Corporations Act 2001 

(Cth), good industry practice requires that an FSP must exercise reasonable care to sell 

a property for its market value or best possible price18. The accepted industry practice 

for the sale of a property at auction requires: 

1. A minimum marketing period of four weeks, including suitable advertising in 

local and national newspapers, and reputable online real estate websites; 

 

2. An independent sworn valuation and a market appraisal prior to the setting of 

an adequate reserve; 

 

3. General maintenance of the property; and 

 

4. The property to be sold in a timely manner. However, a mortgagee is not 
required to delay the sale of a property if there are concerns about market 

                                                
18

 The FOS approach to mortgagee sales: http://www.fos.org.au/custom/files/docs/fos-approach-
mortgagee-sales.pdf. 

http://www.fos.org.au/custom/files/docs/fos-approach-mortgagee-sales.pdf
http://www.fos.org.au/custom/files/docs/fos-approach-mortgagee-sales.pdf
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fluctuations19 
 

CCLWA often advises consumers who feel that their FSP mortgagee has not adequately 

attempted to receive full, or close to market value for their property. As will be 

demonstrated by the case study below, the sale price obtained by a mortgagee in 

possession is highly reliant on independent sworn property valuations.  

 

3.3.1 Independent sworn property valuations 

An independent sworn property valuation is a vital aspect of the mortgagee sale 

process, which ensures that a property sells for as close to market value as possible. 

However, the “independent sworn valuation” can often be a very misleading 

representation of the value of property. Valuations of the same property undertaken by 

independent valuers and market appraisals by real estate agents can often differ 

substantially based on the valuer and the time the valuation was undertaken. FSPs may 

be inclined to rely on independent valuations where the valuation likely ensures an 

expedient sale process. CCLSWA is concerned that consumers will invariably be the 

party adversely affected when an FSP relies on a low property valuation. 

The case study below illustrates where an FSP has undertaken multiple property 

valuations. The use of an unreasonable low property valuation to set the “reserve” and 

“fall back” price’s at auction led to the consumer incurring an exorbitant shortfall debt.   

Case study 320 

After obtaining a home loan for $80,000 seven years prior, Mr and Mrs X began 

experiencing financial difficulty which led to Bank Y taking possession of their property. 

As mortgagee in possession, Bank Y sold the property for $50,000. This resulted in Mr 

and Mrs X owing a shortfall debt of $50,000. During the mortgagee sale process, Bank 

Y obtained two separate property valuation reports from independent property valuers. 

The earlier report stated the market value of the property was $60,000, while the later 

report valued the property at $150,000. Bank Y disregarded the second valuation report, 

and proceeded to sell the property at auction. Bank Y set a reserve price of $60,000, 

and sold the property at the fall back price of $50,000. One week later, a third party 

                                                
19

 Ibid. 
20

 FOS Case Number: 246476 https://forms.fos.org.au/DapWeb/CaseFiles/FOSSIC/246476.pdf. 

https://forms.fos.org.au/DapWeb/CaseFiles/FOSSIC/246476.pdf
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offered Mr and Mrs X’s real estate agent $160,000 for the property. The real estate 

agent was unaware that the property had been sold at auction one week prior.  

Note: A FOS determination concluded that the FSP did not meet its obligations to take 

reasonable steps to determine the value of the property before selling it.  

The above case study illustrates an instance where an FSP used multiple property 

valuation reports and sold the property at its lowest possible value. In the above case 

study, the fact that another valuation existed should have put the FSP on notice to make 

further inquires about the value of the property. 

CCLSWA recommends that the role of independent property valuations in the 

mortgagee sale process be revisited. One potential option is to require that the FSP 

obtain two separate and independent property valuations. If a significant difference 

exists between the valuations, FSPs must be obligated to undertake further inquiries to 

ascertain the current market value of the property.   

3.3.2 Depressed market conditions 

The fourth requirement of “good industry practice” does not require the mortgagee in 

possession to delay the sale of a property where there are concerns about market 

fluctuations. The effect of this requirement is the FSPs are able to sell a property in 

depressed market conditions which will result in a far lower sale price than expected by 

the consumer.  

The existing law in Australia provides no recourse to a mortgagor if their property has 

been sold in depressed market conditions. The Property Law Act 1969 (WA) does not 

impose any substantive requirements on FSPs during the mortgagee sale process21. 

Further, Australian courts have accepted that a mortgagee in possession is only 

expected to exercise the power of sale in good faith22. This means that while a 

mortgagee must not wilfully or recklessly disregard the interests of a property owner, 

they are not obligated to ensure that the property is sold at a fair price23.  

                                                
21

 Skead, N 2008, 'A mortgagor's remedies against a mortgagee for the improper exercise of the power of 

sale: You can't always get what you want' Australian Property Law Journal, vol 15, no. 2, pp. 130-153 

22
 Ibid.  

23
 Ibid.  
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4. Conclusion 

While the Terms of Reference of this inquiry substantially concern the conduct of FSPs 

with respect to the impairment of customer loans, CCLSWA submits that this or a 

subsequent committee should revisit a number of issues facing consumers in respect of 

the consumer credit regime in Australia.  

As outlined above CCLSWA believes that legal reform is required to limit the misconduct 

of FSPs with respect to the use of the LVR as well as independent property valuations.  

CCLSWA is grateful for the opportunity to comment on this inquiry. 

If you have any questions or would like to discuss this matter further, please contact 

Faith Cheok on (08) 6336 7020 

Yours sincerely,  

Consumer Credit Legal Service (WA) Inc. 

 

 

 

Per 

Faith Cheok 

Principal Solicitor 


