
 

Submission to the Department of the 

Attorney-General on the new 

integrated model for tackling family 

violence in the Court system 

 

BACKGROUND: 

On 23 January this year, the Attorney-General for Western Australia, the Hon Michael Mischin 

MLC, (‘the Attorney-General’) announced the closure of the Metropolitan Family Violence 

Court and the Barndimalgu Court (in Geraldton) on the basis that internal reviews of the 

Family Violence Courts and Bardimalgu Court (undertaken in 2011 and 2013, respectively) 

found them to be less effective at reducing recidivism than the mainstream courts in relation 

to matched offenders. 

As of 30 June, a new integrated model for tackling family violence in the court system will be 

introduced. The Attorney-General has requested advice from the Deptartment of the 

Attorney General (DotAG) about how such a model should operate. 

The Network’s understanding is that an Executive level report is being developed in 

collaboration with Executives from DotAG, CPFS, WAPOL and DCS, to propose a model or 

models for the Attorney-General’s consideration. 

 

OUR CONCERNS: 

The Network is very supportive of improving outcomes for victims and offenders of family 

violence and lends support to initiatives that aim to achieve this in ways that are timely, 

adequate, sufficiently funded, broadly consulted and independently monitored. Although 

we support the broader aims of a new model in relation to better linking up criminal and civil 

matters; having an overarching emphasis on victim safety; having a focus on joined-up 

responses; and retaining the Family Violence Services, we do have some outstanding 

concerns that prevent us from having full confidence in any new system. 

 

Limited transparency  

We are concerned that a decision has been made based on the “technical working 

papers” of two evaluations that occurred sometime ago (2011 and 2013) and have not 

been publically released.  Further, these evaluations were not provided to the Western 

Australian Law Reform Commission in undertaking their Inquiry into Enhancing Laws 

Concerning Family and Domestic Violence so that an independent view could be sought 

and considered in the context of a political and legislative landscape more broadly.  



Additionally, the 15 page report1 that is publically available raises more questions than it 

answers. By way of a few examples, we are concerned that: 

 The bulk of the 15 pages is focused on recidivism but does not explore the 

mechanisms of the family violence courts that promote higher reporting rates; 

 Although a literature review is referred to as a component of the evaluation1, there is 

a clear misunderstanding in the report relating to recidivism as a primary indicator of 

success and limited or no referencing (particularly in relation to the comparative 

table starting on pg 6, that is meant to set out best practice);   

 The report expressly identifies that the comparisons made between the specialist and 

mainstream courts have limited reliability due to the inability to rule out other 

variables because of not being able to control for between-group differences; 

 The report notes the potential that “other factors or a combination of them, are 

affecting offenders risk of reoffending, such as increased reporting by victims being 

supported through the court”;  

 It is noted that although defendants who had no involvement in the specialised 

courts have the lowest levels of offending within one year, the group also has a 

comparatively high level of censored data; and 

 The feedback from victims was not prioritised as a positive outcome and was only 

attached as an annexure; this perpetuates the inherent gender bias in the justice 

system by devaluing the needs of women (who are primarily victims in relation to 

family and domestic violence related offences). 

We are also concerned that it appears that NGOs, community members and even 

government departments have not been consulted in the decision to cease the operation of 

the family violence courts.  

Possible misinterpretation of evidence 

The summary of the evaluations available on the Department of the Attorney General 

website, as well as some of the media work undertaken around this issue, indicate that the 

evaluations have found that the family violence courts are not a worthwhile investment in 

reducing family violence because they are not as effective as the mainstream courts in 

reducing recidivism rates and they are more costly. We are concerned that this conclusion is 

based on a flawed understanding of intervention strategies in keeping victims safe, holding 

perpetrators accountable and reducing family violence. 

The aims of family violence courts are broader than simply reducing offending and include 

improving criminal justice responses, supporting victims and ensuring their safety, increasing 

perpetrator accountability and reducing family violence. However, in the publically 

available 15 page Evaluation Summary, the components of “effectiveness” are clearly 

considered to be a reduction in recidivism and cost. There appears to be limited analysis and 

understanding about the difference of family violence intervention courts from other 

intervention courts that might rely on recidivism as a primary indicator of success. 

The view that a higher level of recidivism by offenders going through a specialist court 

comparatively to offenders going through a mainstream court indicates that the specialist 

court is ineffective in reducing family violence, is problematic because it assumes that less 

charges represents less violence occurring; inaccurately relies on reduced recidivism as the 
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primary test of success; and fails to prioritise victim safety as a paramount consideration of 

success. 

 Less charges do not equate to less violence 

It is important to note that lower rates of reporting do not equate to less offending in 

relation to family and domestic violence in the context of specialised support 

programs. Family and domestic violence differs from street crime in the sense that 

victims know the perpetrator personally and are in some form of a relationship with 

the perpetrator which means it is likely that: 

 feelings and emotions will be heightened; 

 the victim may be economically dependent on the offender; 

 the victim and the perpetrator may be parents of the same children; 

 the victim will be coerced and threatened; 

 the victim will experience ongoing and pervasive fear; 

 there is a high chance that the crime will go unreported; 

 an act of FDV will be repeated; and 

 safety of the victim and her children has a high likeliness to be compromised. 

 

We would query whether lower rates of recidivism in the mainstream courts is more 

symptomatic of lower reporting rates associated with women feeling unsafe to report 

violence, particularly if there are no specialist supports or monitoring in place. 

 

 Higher reporting leads to high recidivism rates  

Discussion of recidivism in the context of FDV must take into consideration that well 

supported victims will demonstrate higher rates of help seeking.  This results from 

increased trust in the service system and leads to subsequent higher reporting rates.  

 

Higher reporting is a result to be sought as it makes perpetrator’s offending visible and 

holds them to account for their actions. We therefore argue that higher rates of 

recidivism is evidence that the family violence court has been successful in making 

this offending visible as it is occurring.  

 

The Evaluation Report itself indicates that “offences against justice procedures” 

(which we assume to mean offences such as breaching violence restraining orders 

and protective bail conditions) was the only offence type that had a risk of 

reoffending compared to “acts intended to cause injury”. Based only on the limited 

information available in the report, we interpreted this to mean that in general, 

reoffending is more likely to be limited to breaches of orders rather than violent 

offences, which could easily be symptomatic of higher reporting rates of better 

informed victims due to being linked in and supported by specialist services.  

 

No To Violence also agreed: 

“The finding of increased recidivism associated with specialised family 

violence courts could quite possibly reflect the greater capacity of these 

courts to detect family violence crimes and hold men accountable. Men are 

more closely monitored in specialised family violence courts, the processes to 

support arrests and convictions are stronger, and victim-survivors are more 

supported to disclose protection order contraventions and other family 

violence crimes. Family violence related criminal activity is less likely to be 

detected in mainstream courts due to the relatively lower degree of 

specialised processes and understanding of family violence2.” 
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 Victim safety and perpetrator accountability 

As indicated above, by over-relying on reduced recidivism as the primary test of 

success, we are sending a dangerous message that less charges means safer victims. 

This is a daring assumption to make and could ultimately put lives at risk. 

 

The Law Reform Commission of Western Australia, set out in its review of Court 

Intervention Programs (2009), that the benefits of family violence court intervention 

programs (family violence courts), include: 

 

 Specialisation: i.e. personnel working in the specialised environment develop an 

enhanced understanding about the nature of family and domestic violence 

including availability and limitations of support services which improves the 

response of the system to victims and perpetrators and assists magistrates to 

make better-informed decisions to keep victims safe and hold perpetrators 

accountable.  

 Integrated response: i.e. case management provides an interagency response 

and breaks down some of the barriers victims face in navigating the system. 

Steering committees can also identify cross and inter-sector policy issues that 

impact on the safety of victims and accountability of perpetrators. 

 Improved efficiency of court process: i.e. perpetrators provided with incentive to 

address their behaviour earlier, which may encourage more guilty pleas; support 

and safety measures put in place for victims can further reduce delay and cost 

(i.e. victims more like to give evidence if appropriate support and safety 

considerations are in place). 

 Offender accountability and victim safety: i.e. pre-sentence family violence 

programs provide perpetrators with opportunities for early intervention and 

motivation to be involved in such programs, which sees perpetrators addressing 

their root cause of their offending behaviours at an earlier stage, ensures they are 

adequately monitored and ensures victims feel safe and supported to report 

future incidents of abuse. 

 

Indeed one of the most highly praised components of the family violence courts is the 

capacity to assess immediate risk by gathering relevant information across 

jurisdictions (child protection, police and criminal) at the first point of contact the 

offender has with the justice system, by using ‘bail risk assessment reports’ which 

ensures high risk issues are identified and addressed in court during bail application 

hearings to keep victims safe. 

 

A proper analysis of the success of the courts would also require an examination of 

the collaboration between the courts, support services, police and other agencies in 

supporting victim safety and offender accountability.  

 

Accountability is increased by a collaborative approach that is consistently sending 

the message to perpetrators that repeat assaults and breaches of violence 

restraining orders will not be tolerated and will be addressed over time. It is highly 

likely that the increased recidivism recorded for perpetrators managed through 

family violence courts is a direct result of the court process. 

 

A collaborative approach also sends a consistent message to victims that their safety 

is the paramount concern. Without case management, that includes support and 

advocacy to victims, it is highly likely that the lived experience of daily violence and 

abuse will become invisible, putting victims further at risk and contributing to the high 

statistics relating to violence against women in Australia. 

 

In summary, higher levels of recidivism are likely to be indicating the success of the court 

rather than the opposite. 



Lack of consultation 

We are disappointed and concerned about the lack of consultation, communication and 

transparency in regards to developing a new model. 

We commend the Department for consulting with the FDV Senior Officers Group including 

their sub-group, providing briefings to NGO groups and holding “bi-laterals” with other 

groups, including the Network, but feel the consultation has not gone far enough. 

Our concern is that there is no genuine commitment to consulting adequately with 

stakeholders in order to inform a robust model that meets its intended purpose. If genuine 

consultation was to be undertaken, this would include: 

 Transparent communication about intentions and progress of the model 

development; 

 Opportunities for formal written submissions that request feedback on specific 

proposals or questions; 

 Opportunities for diverse stakeholder groups to collectively build solution-based 

dialogues based on the experiences of their clients navigating the system and 

expected outcomes to proposed tweaks;  

 Global feedback about the consultations undertaken and the views of stakeholders; 

and 

 Opportunities for stakeholders whose clients would be affected by a new model to 

provide feedback on a draft model. 

Currently, there is no accountability around how each group’s 

input/advice/feedback/concerns will be utilised or “fed up”, there are no opportunities to 

provide feedback to a transparent overview of the model and there have been no 

opportunities for diverse stakeholders to come together to have transparent and robust 

conversations to develop a dialogue that will assist the model to be comprehensive and 

robust. This is at the detriment to any potential model that is developed, because cross-

sector expertise is not being utilised to test the potential limitations and benefits of the design. 

It makes sense that a model that is going to affect a broad cross-section of groups, should be 

developed through broad consultation with such groups to ensure it does what it sets out to 

do.  

Further, we are expressly concerned that community legal centres have not been identified 

as “key stakeholders” in this process. CLCs regularly provide advice on restraining order 

matters, undertake casework and have VRO duty lawyer services at a majority of the 

metropolitan magistrate courts. 

Unreasonable Time-frame  

We are also concerned about the time-frame for developing and implementing the model 

as 5 months is not an adequate amount of time to develop a robust model supported by 

broad consultation and input from the sector.  

It is important for stakeholders to be able to advise clients of expectations for navigating the 

system and due to limited information about what to expect, or transition planning, clients 

are potentially being put at risk. 

 

 



OUR FEEDBACK AND CONSIDERATIONS 

Solicitors of the Network were fortunate to have a meeting with Victims of Crime 

Commissioner, Jennifer Hoffman, where she conveyed the following: 

 The Department of the Attorney General, in consultation with key stakeholders has 

been requested by the Attorney General to report on how an integrated model for 

tackling family violence in the court system should operate – one that better links up 

both criminal matters and civil matters like restraining orders, and emphasises victim 

support and safety. 

 The Attorney General has noted the approach to date has demonstrated that joined 

up responses by agencies like WA Police, the Department for Child Protection and 

Family Support and the Department of Corrective Services, working with the courts, 

are central to tackling family violence in the future. Victims of family violence also 

rate highly, the support of the Family Violence Service. These will therefore be 

important elements of any integrated family violence model in the courts going 

forward. 

She also expressed her views relating to the importance of:  

 “build tolerance” – meaning the model may need to be built up over time, including 

as new ‘safety tools’ and ‘perpetrator interventions’ become available; 

 Being “evidence focussed” –she expects there will be a “what works?” or “test and 

re-set” approach to the model or models that are put in place and commented that 

the key is to be nimble enough to be able to harness innovation over time and build 

on things that “work”; and 

 That good ‘tests’ for the model include “feelings of victim safety” and “victim 

confidence in the court process”. 

 

In the meeting, the Commissioner referred to the following potential considerations in 

developing the new model. We take this opportunity now to provide our response and 

considerations on the select topics she raised: 

 appeals from interim orders 

The Commissioner indicated there could be potential for legislation to be amended 

to provide for appeals from interim orders 

Our response: Any proposed appeals mechanism from interim orders would 

be of dubious practical benefit to victims of domestic violence due to the 

long time period (up to one year) which appeals take to be heard and the 

danger that victims of domestic violence could be unrepresented litigants in 

the Superior court jurisdiction.  

There is also concern that perpetrators of domestic violence could use the 

proposed appeals mechanism as a further form of abuse against the victim of 

violence.   

However, the Media Statement made by the Attorney-General and the 

Minister for Police of 8 March 20153, stated that the new Family Violence 

Restraining Order reforms will remove the broad discretion of magistrates in 

deciding whether to grant a FVRO, if the conditions for making an order are 
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met. With very limited information available, we are of the view that in order 

to enforce this measure indicated in the media release, interim order 

decisions must necessarily be appealable. 

 combined civil and criminal court lists 

The Commissioner indicated the possibility of combined civil and criminal “FDV” court 

lists 

Our Response: If there are to be family violence lists in courts, we would be 

concerned about “combined” civil and criminal lists would work in practice 

without compromising the victim safety. Without knowing more about the 

intentions, our feedback is limited.  

 

 ‘court convergence’ and ’cross-vesting’ 

The Commissioner referred to the hope of increasing ‘court convergence’/’cross-

vesting’– in line with the ALRC/NSWLRC report. 

 

Our response: 

The network is not opposed to this concept, however, we require further 

information and clarification about how it would be proposed to have effect 

in WA with particular reference to how the interaction of the different 

jurisdictions would occur without violating any individual privacy.  

 Better linking of criminal and civil matters 

The Commissioner highlighted that a proposed key feature of the new model would 

be to better link up civil and criminal matters (i.e. that restraining orders can be made 

during criminal proceedings) 

  

Our Response: 

We note that the proposal above already has legislative provisions within the 

current Restraining orders Act 1997. Both sections 63 and 63A are underutilised 

at the detriment of victims and the public purse.  

 

We note that Recommendation 36 of Project 104 report (p113), the Law 

Reform Commission of WA (LRCWA) recommends that in criminal 

proceedings, the court  may on its own motion, or on an application by either 

party (police or person bound), vary or cancel a VRO without a formal 

application being lodged by the person protected or the person bound. The 

LRCWA report stated that the reason for that recommendation is: 

“…to avoid the situation where both parties are in court for criminal 

proceedings and the circumstances demonstrate that an order for a 

variation or cancellation of the order is clearly appropriate, but such 

an order cannot be made at the time because an application has not 

been made. It was intended to avoid the need for one of the parties 

having to lodge an application and for the matter to be determined 

at a subsequent time.” (p113) 

We are of the view that the same logic demands that where there are 

criminal proceedings in which the court believes that the making of a VRO is 

clearly appropriate and both the victim of family violence and the accused 

agree to a VRO being made, there should be no need for the victim to lodge 

an application for a VRO and that the existing s63 mechanism should be 

used. 



In practical terms, this would require police to request from victims of family 

violence if they would like the protection of a VRO in the event of the 

perpetrator being charged and brought to court, without having to lodge a 

formal application.  

The prosecutor would advise the court of the complainant’s wishes. If the 

accused does not object, section 63 allows the court to make a final order 

then and there. If the accused objects, section 63 allows the magistrate to 

make an interim order immediately and the matter then proceeds as a 

defended restraining order application in the usual manner. Police are not a 

party to the proceedings and should advise the person protected to obtain 

legal assistance. 

This procedure places no obligation on police other than to inform the court 

of the complainant’s wish to be protected by a restraining order. It is not a 

formal application made by a police officer on behalf of a person pursuant to 

section 25(1)(b) of the RO Act which can be made without any 

accompanying criminal charges.  A s25 application leaves police at risk of 

having costs orders made against them and is not favoured by them for that 

reason.  

Additionally, we also raised/suggested the following during the meeting: 

 WAPOL Family Protection Units 

We expressed concern about the loss of expertise following WAPOL changes to 

Family Protection Units. 

 Prioritisation of training 

There is a fundamental need to prioritise training in family violence across the justice 

system. The current legislation is fairly comprehensive, but the way it is interpreted and 

applied gets in the way of its effectiveness regarding victim safety and perpetrator 

accountability. 

We also noted that the Magistrates’ Conference can be a great tool for 

communicating with Magistrates about systemic issues. There has been a noticeable 

uptake of information about tenancy issues following a presentation by a tenancy 

advice worker.  

 

 Consulting with regional and circuit courts 

Regional Courts and those areas where Courts go on ‘circuit’ may provide useful 

information about what does and does not work when Courts are integrated. There 

will be positive and negative aspects and the staff/Judiciary undertaking that work 

should be consulted to provide such information.  Additionally, the means of 

measurement used must capture and interpret all the correct nuances. 

 Education for respondents 

We note that the VRO information sessions for respondents run by SCALES at the 

Rockingham Magistrates Court has had much positive anecdotal feedback from the 

Court regarding the ‘cultural shift’ of respondents and the Court’s ability to reduce 

overall aggression of respondents and the increased likelihood that more 

respondents are not contesting the orders.  

 



Our recommendations  

We are thankful for this opportunity to provide our insights in relation to the very limited 

information that has been conveyed to the Network. 

Without any formal documentation provided to us that articulates key principles, outlines 

potential considerations and consequences or other aspects of the proposed model, our 

feedback is limited to the points the Commissioner raised in the meeting. 

As there are a few CLCs who provide VRO duty lawyer services at the Magistrates Courts and 

many CLCs provide advice and limited representation for VRO matters, we are concerned 

that our feedback in relation to potential options and impacts on clients, has not been 

deemed necessary or valuable as feedback from other select stakeholders and remain 

concerned about the lack of transparency and the lack of opportunity for robust discussion 

with a broad cross-section of stakeholders. We feel that this will be to the detriment of the 

proposed model.  

We also remain very concerned about the limited communication and consultation with 

NGOs and the community more broadly. 

We recommend to Government: 

 To reconsider the time-frame for the transition to the new integrated model; we 

would like to see this extended by 6 months. 

 To reconsider the consultation process for the development of this model; we would 

like to see broader consultation methods adopted within the proposed new time-

frame. 

 To consider better communication and transparency mechanisms to support a more 

broadly consulted, well-informed model to be developed for the benefit of all who 

interact and are affected by the system. 

 To consider CLCs practicing in this space as key stakeholders. 

 

 

 

 


